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[3128-01] 
Title 10—Energy 


CHAPTER lI—DEPARTMENT OF 
ENERGY 


PART 465—ENERGY EXTENSION 
SERVICE 


Establishment of ithe Comprehensive 
Energy Extension Service Program 


AGENCY: Department of Energy. 
ACTION: Final rule. 


SUMMARY: With this notice of final 
rulemaking, the Department of 
Energy establishes the comprehensive 
Energy Extension Service program: A 
major part of this program includes 
providing financial assistance for 
Energy Extension Service programs to 
all States, including the District of Co- 
lumbia and six United States Territor- 
ies. The regulation contains require- 
ments for the preparation, submission 
and review of State plans and annual 
applications. If a State plan and 
annual application meet the require- 
ments of this part, the State will re- 
ceive available grant funds allocated 
on a2 formula basis. This notice of final 
rulemaking adds a new part 465 to 
title 10, chapter II, Code of Federal 
Regulations. 


DATES: Effective Date: This regula- 
tion shall go into effect November 1, 
1978. 


FOR FURTHER 
CONTACT: 


Kathleen Reavis, Energy Extension 
Service, Department of Energy, Mail 
Stop 8G-031, 1000 Independence 
Avenue SW., Washington, D.C. 
26585, 202-252-6242. 


SUPPLEMENTARY INFORMATION: 


. Introduction. 
. Role of the regional representatives. 
. Evaluation of the comprehensive EES 
program. 
. § 465.1—Purpose and scope. 
. § 465.2—Definitions. 
). § 465.3--Comprehensive EES program. 
. §465.5—National advisory board. 
8. § 465.6—Financial assistance. 
- §465.7—Annual State applications. 
0. §465.8—Submission and contents of 
State plans. 
. §465.9—Approval of annual State appli- 
cations and State plans. 
. §465.10—Development and implementa- 
tion of a State plan by the director. 
3. § 465.11—Administrative review. 
. § 465.12—Prohibited expenditures. 
. §465.13—Recordkeeping. 
. §465.14—Reporis. 
. §465.15—Administration of financial as- 
sistance. 
. Final regulation. 


INFORMATION 


RULES AND REGULATIONS 


1. INTRODUCTION 


With the issuance of this final rule, 
the Department of Energy (DOE) 
amends subchapter D, chapter II of 
title 10, Code of Federal Regulations, 
to establish part 465. This final rule 
establishes procedures for the imple- 
mentation of the comprehensive 
Energy Extension Service (“EES”) 
program, as required by the National 
Energy Extension Service Act of 1977 
(“Act”) title V of Pub. L. 95-39, 91 
Stat. 191 et seq., 42 U.S.C. 7001 et seq. 

The notice of proposed rulemaking 
was published on June 5, 1978 (43 FR 
108, June 5, 1978). Comments on the 
proposed regulation were invited from 
interested persons by August 4, 1978, 
and a national public hearing was held 
on July 19, 1978. In response to the 
notice, 8 persons presented testimony 
at the public hearing, and 44 written 
comments were received by DOE. This 
final reguiation contains revisions to 
the proposed regulation which reflect 
DOE’s consideration of the comments 
as well as other information available 
te DOE. 

Most comments addressed specific 
sections of the proposed rulemaking, 
and are discussed below. However, a 
number of comments were nonspecific. 
Thirteen comments indicated general 
approval of the proposed regulation, 
while two suggested that the compre- 
hensive EES program should not be 
implemented at this time. The Act re- 
quires DOE to conduct this program 
at this time. 

Some comments raised general 
issues not related to specific sections 
of this rulemaking and are discussed 
below. Several comments were outside 
the scope of this regulation, and are 
not considered in today’s rulemaking. 


2. ROLE OF THE REGIONAL 
REPRESENTATIVES 


As DOE indicated in the preamble to 
the proposed regulstion, this final ru- 
lemaking delegates substantial func- 
tions to the ten DOE Regional Repre- 
sentatives. To summarize, the Region- 
al Representatives wil} have primary 
responsibility for administering the 
comprehensive EES program as it af- 
fects the States. Annual State applica- 
tions for financial assistance will be 
submitted to the appropriate Regional 
Representative, who will have review 
and approval authority. The States 
will submit their quarterly reports to 
the Regional Representatives, who 
shall be responsible for tracking the 
progress of the State programs and 
providing the DOE contact point for 
State technical assistance requests. 
The Regional Representative will also 
conduct the administrative review pro- 
cedures which are provided. 

The EES Director at the DOE head- 
quarters office has overall responsibili- 
ty for the development and implemen- 


tation of the comprehensive EES pro- 
gram. For the special circumstances 
indicated in § 465.10, the Director will 
be responsible for preparing a State 
plan. 

DOE received five comments which 
supported a decentralization of DOE 
functions, and two comments which 
opposed it. One comment pointed out 
the impertance of clearly defining the 
responsibilities of the Regional Repre- 
sentative, with the Regional Repre- | 
sentative having full authority to 
make nécessary decisions. DOE agrees 
with this comment, and has amended 
the preposed reguiation to achieve 
this goal. 


3. EVALUATION OF THE COMPREHENSIVE 
EES PROGRAM 


DCE received nine comments re- 
garding the evaluation it will under- 
take of the impact of EES on its target 
audiences. Four comments urged DOE 
not to emphasize evaluation activities 
at the expense of limiting the pro- 
grammatic achievements of EES. On 
the contrary, one comment urged 
DOE to reduce program funds if nec- 
essary to permit more thorough evalu- 
ation. DOE intends to conduct a sys- 
tematic vet not overly time-consuming 
or expensive evaluation activity. DOE 
intends to keep the States informed of 
its evaluation activities, including in- 
forming the States in advance of 
target audience surveys and fully 
agrees with the comment made to this 
effect. 

DOE agrees with one comment, 
which was made at the public hearing, 
that the evaluation results should be 
used to make mid-course corrections in 
the comprehensive EES program. 

In section III of the preambie to the 
proposed regulation, DOE explained 
that a State would select two State 
programs in the State plan for the na- 
tional evaluation to be conducted by 
DOE. Two comments advocated that 
when the State plan provides for an 
energy audit program, such program 
should be required to be selected for 
DOE evaluation. Although systematic 
evaluation could contribute substan- 
tially toward increasing the state-of- 
the-art of this type of service, DOE 
will accord the States broader latitude 
to select other State programs for 
evaluation. This latitude is appropri- 
ate since (1) it is expected tht a sub- 
stantial number of States will of their 
own volition select energy audit pro- 
grams to be evaluated, and (2) there is 
a need for systematic evaluation re- 
sults of a number of different service 
types, including energy hotlines and 
workshops. 

One comment urged DOE to leave 
the primary responsibility for the na- 
tional evaluation to the States, with 
DOE providing procedural guidelines. 
DOE considered this option seriously 
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in planning for the nationwide pro- 
gram evaluation, but decided not to 
adopt it for reasons of cost-effective- 
ness and the need to insure uniform 
procedures and analysis methods. As 
provided in § 465.8(c)(6), States may at 
their discretion undertake independ- 
ent evaluation activities to supplement 
those of DOE’s national evaluation. In 
response to a comment’s query on this 
point, the States may use EES grant 
‘funds to pay for an independent evalu- 
ation. DOE requires, however, that 
any funds used to support an inde- 
pendent State evaluation not exceed 
10 percent of the State’s allocation of 
EES financial assistance. A new 
§ 465.12(c) has been added to require 
this 10 percent limitation. 


4.§ 465.1 Purpose anp Score 


DOE received two comments on pro- 
_ posed § 465.1. One was concerned with 
duplication of EES activities with 
other energy outreach activities of the 
States. DOE has included a number of 
provisions throughout the regulation 
directed to encouraging supplemen- 
tary rather than duplicative EES ser- 
vices, and believes that this intent was 
adequately described in proposed 
§ 465.1(b), which is retained. The 
second comment requested that the 
term “small energy users” be included 
specifically in § 465.1(a). DOE has con- 
cluded that the proposed language is 
sufficient to make clear that the com- 
prehensive EES program is directed 
primarily toward small energy users. 


5. § 465.2 DEFINITIONS 


Nine comments were received con- 
cerning the proposed definition of 
small business. Eight of the comments 
stated that the definition provided in 
the proposed regulation was too broad, 
and not consistent with the compre- 
hensive EES program’s emphasis on 
small energy users. DOE has consulted 
with the National EES Advisory Board 
on this point at a public meeting held 
on September 7-8, 1978, for which 
notice was given in the FreprraL REGIs- 
TER. After discussion, the Advisory 
Board pointed out that reducing the 
proposed ceiling on gross annual re- 
ceipts of a small business could rule 
out small businesses that sell expen- 
sive products, such as automobile deal- 
erships. The Advisory Board ‘also indi- 
cated that significantly lowering the 
proposed limitation on the number of 
employees would exclude independent- 
ly owned small businesses that are per- 
sonnel-intensive, such as a hotel. The 
consensus of the Advisory Board-was 
that the number of employees should 
be reduced to 400, and the gross 
annual receipts maintained at the pro- 
posed level. DOE agrees and has made 
this change to the definition. 

DOE also agrees with the Advisory 
Board’s counsel that, while the defini- 


RULES AND REGULATIONS 


tion should provide maximum State 
flexibility, the States should concen- 
trate on providing services to those 
small businesses who are not able to 
provide these services for themselves. 

The ninth comment questioned 
whether food processing industries 
and forestry businesses could be in- 
cluded in the definition of small busi- 
ness, although not specifically refer- 
enced. In order to provide maximum 
flexibility to meet local needs, the 
definition places no restriction on the 
types of small businesses that can be 
included as EES target audiences, as 
long as the size of the business does 
not exceed the limitations of the defi- 
nitien. 

Two comments questioned the defi- 
nition of small energy users, maintain- 
ing that State and local governments, 
and educational and health facilities 
should be dropped. The definition is a 
term of art and has been revised to in- 
clude only those entities specifically 
identified by the Act. Fer this reason, 
educational and health organizations 
are no longer included. This defini- 
tion, however, does not restrict the 
States’ broad discretion to identify ap- 
propriate target audiences, including 
schools and hospitals. 

Two comments suggested revisions 
to the proposed definition of energy 
conservation. DOE has retained the 
definition, which is provided in the 
‘Act. 

DOE has modified the proposed 
definition of energy audit to simplify 
the definition and to indicate that the 
purpose of an energy audit is to identi- 
fy conservation techniques and tech- 
nologies. 

One comment recommended substi- 
tution of the proposed definition of 
energy audit by the definition pro- 
vided im the “Energy Audit Proce- 
dures” regulation (10 CFR 450.3, 
which was developed to carry out sec- 
tion 432(d), 42 U.S.C. 6325(e)(2), of the 
Energy Conservation and Production 
Act, Pub. L. 94-385, 90 Stat. 1125 et 
seq.). The comment further recom- 
mended requiring the use of class A, B, 
and C information audits, as provided 
in subpart B of these procedures, For 
the purposes of EES, DOE. has con- 
cluded that the States, if they provide 
energy audits, should have the flexi- 
bility to select the audit procedures 
that best suit the particular needs of 
the target audience addressed. States 
may use the Class A, B, and C audit 
procedures if they choose. In the im- 
plementation of the comprehensive 
EES program, DOE intends to monitor 
closely the State’s experiences with 
audits to small energy users, and may 
adjust the requirements of the com- 
prehensive EES program in this area 
to reflect the experience gained by 
DOE. 
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DOE received three comments relat- 
ed to the proposed definition of grant- 
ee. In one case, the comment suggest- 
ed that DOE provide financial assist- 
ance directly to the State-designated 
program manager, rather than main- 
taining the requirement that the 
grantee be the State or a State entity. 
Two other comments advocated direct, 
or a passthrough of, grant funds to 
the State’s Cooperative Extension 
Service. 

DCE has revised the proposed defi- 
nition of grantee to clarify the re- 
quirement of the Act that the grant of 
financial assistance be made to the 
State. No grant will be made to any 
entity not part of the State. However, 
the States are free to arrange with 
other organizations to implement a 
State plan, as long as the grantee re- 
mains responsible and accountable to 
DOE. 

What constitutes a ‘barrier to 
energy conservation” was a concern 
expressed by one comment regarding 
the proposed definition. The comment 
indicated that barriers should not in- 
clude low fuel prices. DOE has re- 
tained the proposed definition because 
DOE concluded that the definition 
should include those factors that 
target audiences identify as standing 
in the way of their adoption of conser- 
vation techniques and technologies. 
DOE does not intend to limit what 
target audiences can identify as a bar- 
rier. Items so identified in the EES 
pilot program have included lending 
practices, regulator restrictions, and a 
variety of financial and cost consider- 
ations. 

Since the DOE Regional Represen- 
tatives will play a major role in the im- 
plementation of the comprehensive 
EES program, DOE has added a defi- 
nition of Regional Representative. For 
clarity, technical corrections were 
made in the proposed definitions of 
Act, community action agency, conser- 
vation techniques and technologies, 
EES office, Governor, SECP, special 
State project, State, State program 
and technical support. 


6. § 465.3 COMPREHENSIVE EES 
PRCGRAM 


DOE received five comments regard- 
ing the technical assistance to be pro- 
vided to the States by DOE. One com- 
ment suggested that the EES techni- 
cai assistance staff in DOE be in- 
creased as the nationwide program 
gets underway. Another comment 
stressed the need for quick response to 
specific technica! questions asked by 
the States, and suggested that DOE 
perform an indepth study of the tech- 
nical assistance needs of the States. A 
suggestion was made regarding the 
creation of regional energy institutes 
to respond to State needs. One com- 
ment stressed the need for DOE tech- 
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nical assistance during the State pro- 
gram startup phase. Another comment 
queried the exact type of technical as- 
sistance to be provided by DOE, in 
order that State plans will not dupli- 
cate it. One comment raised the issue 
of insuring that personnel used by the 
States are properly trained. No com- 
ment recommended revision of the 
proposed § 465.3(c)(5), so it has been 
retained. However, DOE would like to 
respond at this time to the comments 
received, although DOE expects that 
the State Program Planning Manual 
to be provided to the States will de- 
scribe how DOE will make technical 
assistance available. 

DOE’s technical assistance under 
the comprehensive EES program has 
two primary objectives. First, DOE 
will help the States build their capac- 
ity to use available technical re- 
sources. DOE intends to carry out ac- 
tivities for the exchange of informa- 
tion among the States participating in 
the comprehensive EES program. A 
new § 465.3(c)(3) has been added to in- 
dicate this DOE responsibility. DOE 
also expects to provide the States with 
a compendium of available Federal 
and State technical resources, includ- 
ing persons who may be contacted and 
the materials or services available. 

Second, DOE will endeavor to pro- 
vide technical assistance which States 
cannot provide or obtain for them- 
selves in a cost-effective fashion. Be- 
cause DOE expects the demand for 
technical assistance to exceed the re- 
sources available, DOE will give prior- 
ity to technical assistance most neces- 
sary for the cost-effective accomplish- 
ment of the objectives stated in 
§ 465.1. DOE will try to accommodate 
these priorities to those which the 
States perceive as most necessary for 
the development and implementation 
of State plans. 

DOE agrees with the comment re- 
garding the need for an indepth analy- 
sis of State technical assistance needs. 
Accordingly, a study of these needs 
has been initiated, jointly sponsored 
by the EES and State Energy Conser- 
vation Plan (SECP) offices. Until the 
study is completed, it is premature to 
comment on the need for regional 
technical assistance organization. 

One comment suggested that the 
regulations should contain a better de- 
scription of the role of the comprehen- 
sive EES program. Accordingly, the 
second sentence of proposed § 465.3(b) 
has been revised to reflect the empha- 
sis of the comprehensive EES program 
on increasing the capability of small 
energy users to make informed energy 
decisions. 

DOE received one comment whith 
would have the comprehensive EES 
program deal only with opportunities 
for “cost-effective” energy conserva- 
tion. Although DOE agrees in princi- 
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ple with the comment, no change has 
been made to the regulation since 
cost-effectiveness must remain a deci- 
sion of the individual small energy 
user. It is not possible to identify for 
all target audiences what could consti- 
tute a cost-effective energy conserva- 
tion opportunity and what would not 


- be cost-effective. DOE expects the 


States to design State programs that 
are .sensitive to the needs of their 
target audiences and which present, 
for the individual’s decision, the likely 
costs and benefits of the conservation 
techniques and _ technologies ad- 
dressed. 

Another comment maintained that 
it is a mistake to characterize the meed 
for increased energy conservation only 
in terms.of small energy users. DOE 
agrees completely. However, the com- 
prehensive EES program is intended 
to implement a program directed at a 
particular segment of the energy con- 
suming public, namely small energy 
users. 

A technical correction is made to 
proposed § 465.3(d)(2). DOE received 
five comments which underscored the 
need to minimize potential EES con- 
flict with related activities in the pri- 
vate sector. Through the process de- 
scribed in $ 465.3(d), the EES Director 
will seek to avoid the provision of ser- 
vices by the States which duplicate ex- 
isting services available from the pri- 
vate sector. 

DOE has made a technical change 
for purposes of clarity in proposed 
§ 465.3(c)(1). Appropriate reference to 
the role of the Regional Representa- 
tive has been made in § 465.3(c)(4). 


7.§ 465.5 NatTIoNAL ADVISORY BOARD 


DOE received five comments sug- 
gesting changes to the composition of 
membership of the Advisory Board. 
No change has been made to proposed 
§ 465.5(a), since the membership cate- 
gories are specified by the Act. DOE 
does believe, however, that several of 
the comments are helpful, and will be 


‘ guided by them in implementation of 


the regulation. DOE has selected one 
member representative of the interests 
of utility companies, and has sought 
geographic balance by assuring that at 
least one member resides in each of 
the 10 Federal regions. 

DOE has made a change in proposed 
§ 465.5(c) to reflect the role of the Re- 
gional Representative in implementing 
the comprehensive EES program, and 
has made technical changes in subpar- 
agraphs (d) and (e) of proposed § 465.5. 


8. § 465.6 FINANCIAL ASSISTANCE 


DOE received four comments sug- 
gesting changes to the proposed for- 
mula for calculating State allocations 
of financial assistance provided under 
the comprehensive EES program. 


Since the formula is prescribed by the 
Act, no change has been made. 

Three comments addressed the fi- 
nancial assistance that the Director 
may reserve for special State projects. 
One comment suggested that the limi- 
tation of 10 percent of appropriated 
funds is too low, and will have the 
effect of pushing States toward “safe” 
projects that will have little relevance 
in the decade to come. Another com- 
ment urged DOE to fund special State 
projects only if the annual appropri- 
ation for the comprehensive EES pro- 
gram exceeds $25 million. A final com- 
ment appeared to disagree with DOE’s 
decision not to fund special State pro- 
jects in the first year of the Compre- 
hensive EES program. 

DOE presently is testing the useful- 
ness of special State projects in the © 
pilot program, and will not fund these 
projects in the first year of the nation- 
wide program since the results will not 
be available in this time period. For 
the present, DOE will retain the pro- 
posed 10-percent limitation, since it 
appears reasonable in light of balanc- 
ing the State’s need for continuity in 
the regular annual formula grant 
funding with that allocated to the.pur- 
suit of innovation. 

DOE received three requests for 
clarification of the annual funding 
cycle to be used in providing financial 
assistance to the States. As indicated 
in the preamble to the proposed regu- 
lation, COE will provide financial as- 
sistance to the States on a calendar 
year rather than a Federal fiscal year 
basis, and proposed § 465.6(a) has been 
revised to clarify this point. One com- 
ment questioned the relationship be- 
tween this funding cycle and that of 
SECP. The comprehensive EES pro- 
gram’s funding cycle is intended to ap- 
proximate the SECP funding cycles. 
The State Program Planning Manual 
is expected to contain an explanation 
of the EES annual funding cycle. 

DOE has made changes in proposed 
§ 465.6(a) and proposed § 465.6(c) to 
delegate the responsibility to the Re- 
gional Representative for providing fi- 
nancial assistance to the States. 


9.§ 465.7 ANNUAL STATE APPLICATIONS 


DOE received six comments regard- 
ing proposed § 465.7(c)(5), which re- 
quires States to include in the annual 
State application for financial assist- 
ance a written summary and chronolo- 
gy of the procedures used to provide 
opportunity to comment on the State 
plan prior to or during its develop- 
ment. One comment suggested that 
any written comments be appended to 
the annual application, while another 
advocated that the regulation require 
the Governor to appoint an advisory 
group to prepare the State plan. This 
advisory group would include a mini- 
mum of 33 percent elected officials of 
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general purpose government. Another 
comment urged that land-grant uni- 
versities be required to take part in 
the development of the State plan. 
Another comment suggested that 
States be required to provide profes- 
sional engineers and contractors with 
opportunity to comment. 

DOE has reviewed these comments 
carefully and is satisfied that the lan- 
guage of the proposed regulation is 
adequately broad to insure opportuni- 
ty for public comment on the State 
plan. In order to accord a State opti- 
mal flexibility to develop and imple- 
ment a State plan responsive to local 
needs, DOE wil! not require States to 
follow a prescribed procedure for de- 
veloping the State plan: ner will it 
specify who must prepare the State 
plan. However, DOE will hold the 
States responsible for demonstrating 
that the State plan was developed in 
an open manner, that interested par- 
ties including the private sector are 
provided with opportunity for com- 
ment, and that these comments were 
considered fully in the development of 
the State plan. 

Two comments questioned the desir- 
ability of proposed § 465.7(c)(4). One 
of these, expressed at the public hear- 
ing, held that the requirement that 
EES financial assistance not supplant 
State or local funds unduly penalizes 
States who responded early to energy 
problems by developing their own pro- 
grams. DOE will retain proposed 
§ 465.7(c)(4), as it is required by the 
Act. 

DOE received one query concerning 
the 180-day period for submitting the 
first annual State application. Specifi- 
cally, does the 180 days include the 
time necessary for DOE review and ap- 
proval of the annual State applica- 
tion? Although DOE encourages 
States to submit the first annual State 
application early to facilitate prompt 
funding, the Act provides the first 
annual State application is not re- 
quired to be submitted before the end 
of the 180-day period. 

Proposed § 465.7(a) has been revised 
to provide that the Regional Repre- 
sentative shall invite the Governor to 
submit the first annual State applica- 
tion. 

DOE has amended proposed 
§ 465.7(b) to require submission of an 
original and 2 copies rather than 10 
copies of the annual State application. 
In addition, proposed §465.7(d) has 
been revised so that the Governor 
need only‘ request an extension of time 
for submitting an application 15 days 
before the expiration date, instead of 
30. Changes have been made in pro- 
posed § 465.7(b) and proposed 
§ 465.7(d) to indicate that annual State 
applications and State requests for ex- 
tensions, respectively, should be sub- 


RULES AND REGULATIONS 


mitted to the Regional Representa- 
tive. 


10. § 465.8 SUBMISSION AND CONTENTS 
OF STATE PLANS 


DOE received two comments related 
to the level of detail required in the 
State plans. One comment supported 
the level of detail required, suggesting 
that it is a positive way of controlling 
potential EES duplication with other 
related efforts. The other comment 
stated that the proposed State pian re- 
quirements are overly detailed, in light 
of the EES principle of State flexibil- 
ity, the expected funding level, and 
the fact that energy outreach pro- 
grams are well along in some States. 
DOE has maintained the level of 
detail that was contained in the pro- 
posed regulation. This level of detail is 
not intended to limit the programmat- 
ic flexibility of the States, but rather 
to insure that State plans are careful- 
ly and logically thought out and in- 
clude all the elements necessary for 
implementation. Through their State 
plans, the States should demonstrate 
that their planned EES activities are 
relevant to the State’s particular cir- 
cumstances and the needs of small 
energy users. 

Two comments questioned the use- 
fulness of preparing a 3-year State 
plan as required in proposed § 465.8(c), 
believing this period is too long. DOE 
has decided to retain the 3-year period 
since it represents a reasonable plan- 
ning period and reduces a State’s ad- 
ministrative burden. This is particular- 
ly appropriate because, as provided in 
§ 465.8(b), a State may modify or 
update its State plan for the interven- 
ing 2 years. 

DOE received five comments con- 
cerning the EES objectives to be iden- 
tified in response to proposed 
§ 465.8(c)(1). One comment stressed 
that DOE should require a balancing 
of short- and long-term objectives, 
while another asked if the increased 
use of coal by small energy users could 
be considered as an EES objective. 
Three comments addressed the terms 
in which objectives should be ex- 
pressed. 

The balancing of short- and long- 
term objectives will be at the discre- 
tion of the State, with the State re- 
sponsible for indicating the rationale 
for its selection of objectives. The in- 
creased use of coal by small energy 
users may be an acceptable EES objec- 
tive if the State can demonstrate to 
DOE that such an objective meets the 
definition of energy conservation in 
the regulation. DOE cannot answer 
this question definitively out of the 
context of a specific State plan, except 
to say that a State program emphasiz- 
ing the use of coal by small energy 
users is not prohibited by the regula- 


‘tion. DOE will permit the State to 
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choose whether or not to express EES 
objectives in terms of expected Btu 
energy savings. 

DOE received five comments regard- 
ing proposed § 465.8(c)(1)iv), which 
requires optimum use of existing orga- 
nizations to assist in the implementa- 
tion of the State plan. One comment 
urged DOE to be more forceful in call- 
ing for linkages with existing pro- 
grams, while another asked for guide- 
lines for establishing these linkages. A 
third comment asked that community 
colleges be referenced explicitly. An- 
other comment urged that DOE not 
require the States to use colleges and 
universities as service delivery mecha- 
nisms. 

DOE believes that the criterion of 
“optimum use” of existing organiza- 
tions adequately covers the concern of 
the first comment. DOE is fully aware 
that community colleges, as well as 
other organizations, can be useful de- 
livery mechanisms for EES services, 
and appropriate references to these 
will be made in the State Program 
Planning Manual. It also will contain 
suggestions for implementing linkages 
with existing organizations. 

DOE will not require the use of any 
particular type of organization to de- 
liver EES services. This choice is left 
to the State. DOE also agrees with a 
comment made by the National EES 
Advisory Board at the public meeting 
held on September 7-8, 1978, that a 
State is not required to select the or- 
ganizations specified in its 1977 pro- 
posal for the EES pilot program. 

One comment, in reference to pro- 
posed § 465.8(c)(1) (v) and (iv), asked 
whether States must include provision 
for energy audits and information dis- 
semination to small business if these 
services already are provided through 
other sources. EES may not provide 
duplicative services. However, these 
two services are required by the Act. If 
a State does not choose to provide 
these services as part of a State pro- 
gram, the State plan should provide 
an explanation concerning how these 
services will continue to be provided in 
the State. 

One comment queried whether a 
State could contract for energy audit 
services to implement its State plan. 
The regulation does not restrict a 
State’s ability to contract for the de- 
livery of services to be provided under 
State programs, as long as the State 
plan identifies the organization pro- 
viding the services, as required by 
§ 465.8(c)(2)Civ). \ 

Three comments emphasized the 
need for face-to-face delivery of ser- 
vices for encouraging increased use of 
conservation techniques and technol- 
ogies. State programs should empha- 
size the use of services which provide 
personalized information and techni- 
cal assistance, tailored to the needs of 
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the particular target audience ad- 
dressed. 

With regard to proposed 
§ 465.8(c)(4)(ii), one comment urged 
DOE to delete the phrase “within the 
State,” to indicate that some barriers 
to energy conservation. may not be 
able to be resolved by organizations 
within that jurisdiction. DOE regard- 
ed this comment as very well taken 
but is retaining the phrase, not as a 
limitation, but to indicate the State’s 
primary area of responsibility. As in 
the EES pilot program, DOE intends 
to work with the States to communi- 
cate barriers to energy conservation 
that need to be considered at the re- 
gional or national levels. By so doing, 
DOE can draw together information 
on interstate barriers to energy con- 
servation. 

DOE also agrees with another com- 
ment, which pointed out the relatively 
long time periods necessary to resolve 
“ many barriers to energy conservation. 
Experience to date in the EES pilot 
program confirms this conclusion. As 
part of DOE’s management system for 
the comprehensive EES program, 
DOE expects to establish a monitoring 
system regarding the barriers to 
energy conservation that have. been 
identified. 

DOE received three comments con- 
cerning the establishment of technical 
support institutes (TSI), allowed in 
proposed § 465.8(c)(7). One comment 
claimed that the establishment of a 
TSI would be wasteful, and that 
States should use existing organiza- 
tions to provide technical support. An- 
other comment argued the reverse, 
and requested the substitution of less 
restrictive language since in some 
cases new organizations can function 
more effectively. A third comment be- 
lieved that a TSI should be allowed to 
be established as part of an unit of 
general purpose government. 

Establishment of a TSI is authorized 
by the Act, which indicates that, if es- 
tablished, a TSI shall be located at one 
or more colleges or universities desig- 
nated by the Governor. DOE will 
retain the requirement in proposed 
§ 465.8(c)(7) for a detailed justification 
for the establishment of a TSI, since 
one of the fundamental principles of 
the comprehensive EES program is to 
make optimum use of existing organi- 
zations and to avoid duplication. 

DOE has deleted proposed 
§ 465.8(c)(2)(iv), which called for the 
estimated impact of each service to be 
provided under a State program on its 
target audience, and has renumbered 
subsequent subsections accordingly. 

DOE has concluded that the EES 
objectives set according to § 465.8(c)(1) 
are sufficient indicators of what a 
State expects to accomplish in its 
State plan. . 
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DOE also has added a new 
§ 465.8(c)(8)(i), renumbering the pro- 
posed § 465.8(c)(8) as § 465.8(c)(8)(ii), 
and making some technical changes 
therein. In § 465.8(c)(8)i), DOE re- 
quires the State plan to describe the 
procedures the grantee will use to 
achieve timely implementation of the 
State plan. . 

DOE has rearranged the subsections 
under proposed § 465.8(c)(1) in order 
to achieve a more logical order for 
preparation of the State plan. Pro- 
posed § 465.8(c)(2)(iii) has been renum- 
bered as § 465.8(c)(2)(ii.D). Proposed 
§ 465.8(c)(6) has been renumbered as 
§ 465.8(c(3), with proposed § 465.8 
(c)(3), (c)(4), and (c)(5) renumbered ac- 
cordingly. Technical corrections for 
clarity have been made to proposed 
§ 465.8(c)(1), proposed § 465.8(c)(2)(i), 
proposed § 465.8(c)(2)(ii) (B) and (C), 
proposed § 465.8(c)(2)(vi), and pro- 
posed § 465.8(c)(7). 


11. § 465.9 ApprovaL OF ANNUAL STATE 
APPLICATIONS AND STATE PLANS 


One comment requested that DOE 
include its criteria for reviewing State 
plans in the regulation. State plans 
will be reviewed in accordance with 
the requirements of § 465.8. 

Three comments urged DOE to iden- 
tify the time period it will use to 
review an annual State application. 
Because the problems which can arise 
in the review of an annual State appli- 
cation may be unique and are in part 
unforseeable, a mandated review 
period cannot be identified. However, 
DOE will provide a timely review of 
the annual State application and make 
every effort to be sensitive to time 
constraints affecting a State plan. In 
response to a query on this point, 
DOE does not anticipate prorating the 
financial assistance available to a 
State in cases where DOE requests the 
State to make revisions in the annual 
State application which are necessary 
to meet the requirements of the regu- 
lation. 

One comment urged DOE to permit 
funding of any acceptable portions of 
a State plan, prior to approval of the 
entire annual State application for fi- 
nancial assistance. The Act does not 
permit this. 

Charves have been made to pro- 
posed , 465.9 (a) and (b) to reflect the 
role of the Regional Representative. 


12. § 465.10 DEVELOPMENT AND IMPLE- 
MENTATION OF A STATE PLAN BY THE 
DIRECTOR 


DOE received one comment which 
indicated confusion regarding whether 
States are required to participate in 
the comprehensive EES program. 
DOE would like to clarify that such 
participation is voluntary. State plans 
developed by the Director according to 
§ 465.10 will be transmitted to the 


Governor. If within the subsequent 90- 
day period, the Governor notifies the 
Secretary in writing of his or her ob- 
jection, the State plan will not be im- 
plemented. Language has been added 
to proposed § 465.10(d) to clarify this 
point. 

Another comment questioned the 
value of a State plan developed by the 
Director. DOE will maintain proposed 
§ 465.10, since this procedure is man- 
dated by the Act. 

One comment suggested that DOE 
revise proposed § 465.10(b) to specify 
that the Director’s notice to the Gov- 
ernor prior to developing a State plan 
be in written form. DOE regards this 
comment as well taken, and has so 
amended proposed § 465.10(b). DOE 
has amended proposed § 465.10(a)(2) 
to reflect the responsibility of the Re- 
gional Representative in disapproving 
an annual State application. 


13. § 465.11 ADMINISTRATIVE REVIEW 


DOE received two comments regard- 
ing the composition of the review 
panel as_ specified in proposed 
§ 465.11(e). One comment suggested 
that both the Federal representatives 
should not be DOE employees, and 
the other comment urged inclusion of 
a person representative of EES user 
groups. In response, DOE has amend- 
ed proposed § 465.11(e)(2) to read “one 
person representative of DOE”, and 
has amended proposed § 465.11(e)(3) to 
read “one person representative of the 
EES target audiences in the State af- 
fected.” 

DOE received one comment which 
suggested that administrative review 
procedures should be available to any 
partyin a State excluded from parti- 
ciption in EES. DOE believes this to 
be an inappropriate method to assure 
public participation in the State plan. 
The States are required in § 465.7(b)(5) 
to provide opportunity for comment 
on the State plan prior to or during its 
development, and to describe how the 
comments received affected the con- 
tents of the State plan. In this way, 
DOE may review an annual State ap- 
plication to ascertain the adequacy of 
the State’s public comment procedure. 
The comment also urged DOE to in- 
clude provisions for judicial review in 
the regulation. Such provisions are 
outside the scope of this rulemaking. 

DOE has amended each paragraph 
of the proposed section to reflect the 
role of the Regional Representative in 
the administrative review process. 

A technical correction has been 
made to proposed § 465.11(c) (1) and 
(2), by inserting the word ‘“‘denial’’, be- 
tween “intended” and “termination.” 
Proposed § 465.11(g) has been amend- 
ed to indicate that the Regional Rep- 
resentative shall submit the review 
panel’s report and his or her recom- 
mendations to the Director as well as 
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to the Secretary. Additional technical 
corrections were made to proposed 
§ 465.11 (i) and (j). 


14. § 465.12 PROHIBITED EXPENDITURES 


DOE received six comments regard- 
ing proposed § 465.12(a)(3). Several of 
these questioned the meaning of the 
prohibition against demonstration of 
conservation techniques and technol- 
ogies not commercially available. Al- 
though proposed § 465.12(a)(3) has not 
been changed, DOE would like to take 
the opportunity in this preamble to 
clearify the intent of the provision. 

The focus of the comprehensive EES 
program is on connecting small energy 
users with conservation techniques 
and technologies that are currently 
available to them. Research, develop- 
ment and demonstration activites 
aimed at creating or testing new con- 
servation techniques and technologies 
are outside this focus and prohibited 
by § 465.12(a)(3). 

DOE is aware, however, that.a par- 
ticular demonstration of conservation 
techniques or technologies that are 
available to target audiences can be an 
effective EES service. For this reason, 
DOE will permit such pratical demon- 
strations as long as the item demon- 
strated can be demonstrated can be 
obtained commercially by target audi- 
ence. Likewise, in the case of demon- 
strating “homemade” devices, the ma- 
terials necessary for constructing the 
device should be available commerciai- 
ly. The rationale is that State pro- 
grams and services should not encour- 
age the adoption of conservation tech- 
niques and technologies that cannot 
be obtained by a target audience. If 
necessary, States may modify an exist- 
ing building or structure in order to 
provide a practical demonstration. As 
stated in § 465.12(a)(1), the States may 
not, however, use EES grant funds to 
construct a new building, or repair an 
existing one. 

In response to one comment, DOE 
has amended proposed § 465.12(a)(1) 
to delete the prohibition agaist the 
purchase of materials. DOE also has 
added a new § 465.12(c) to reflect the 
10 percent limitation on expenditures 
for a States’s independent evaluation 
activities. This new section is discussed 
in section 3 of this preamble. 


15. $465.13 REcCORDKEEPING 


One comment suggested that State 
recordkeeping requirements under the 
comprehensive EES program be simi- 
lar to- those required by SECP. An- 
other questioned why DOE is requir- 
ing access to records regarding funds 
not supplied under the comprehensive 
EES program. 


DOE’s intent is to conform EES ad- 


ministrative procedures to those of 
SECP to the fullest extent possible, 
consistent with the. differing legisla- 
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tive authorites for the programs. For 
the comprehensive EES program, the 
Act authorizes DOE to require records 
of the source and amount of any funds 
not supplied by the Secretary. 

DOE has made five technical correc- 
tions te proposed § 465.13, by substi- 
tuting ‘“‘Secretary”’ for “Director.” 


16. § 465.14 Reports 


Two comments expressed confusion 
regarding the purpose of the guarterly 
program performance reports, believ- 
ing that DOE would require quarterly 
evaluations of the impact of State pro- 
grams on their target audiences. DOE 
would like to clarify that such evalua- 
tions will not be required in the quar- 
terly program performance reports. 
Instead, to facilitate DOR’s evaluation 
of the comprehensive EES program, 
States will submit, as part of the quar- 
terly performance report, summaries 
of activity data related to two: State 
programs selected by the State for the 
purposes of DOE’s evaluation. Wo 
impact analysis will be required of the 
State. 

Another comment queried DOE re- 
garding the format of the State quar- 
terly performance report. DOE’s pro- 
posed reporting forms are now under 
review and will be sent to the States 
upon approval. 

In response to another comment’s 
concern that DOE use reporting proce- 
dures for the comprehensive EES pro- 
gram that are similar to those of 
SECP, DOE anticipates making use of 
the Grants Management Summary 
Report which is being use by a 
number of States for reporting under 
the SECP. One comment advocated in- 
clusion of the State’s EEs program 
performance report as a section of the 
State’s SECP report. DOE will retain a 
separate EES report due to the differ- 
ing authorities for the programs. 

DOE received one comment that 
after the first year, State program per- 
formance reports should be required 
annually rather than quarterly. DOE 
believes that presently such a decision 
is premature. 

DOE has amended proposed § 465.14 
to indicate that State reports will be 
submitted to the Regional Representa- 
tive and has made two additional tech- 
nical corrections. 


17. § 465.15 ADMINISTRATION OF 
FINANCIAL ASSISTANCE 


DOE has made a number of techni- 
cal corrections to proposed § 465.15. 
Proposed § 465.15(d) has been deleted 
since it is not relevant to the adminis- 
tration of financial assistance under 
the comprehensive EES program. 
Other proposed subsections have been 
reordered for reasons of clarity. 
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18. FINAL REGULATION 


The proposed as well as final regula- 
tion is in accordance with Executive 
Order 12044, and found to be a signifi- 
cant rulemaking for regulatory analy- 
sis, but not major, so that no analysis 
of its economic impacts is required. 

In accordance with DOE’s obliga- 
tions under the National Environmen- 
tal Policy Act of 1969 (NEPA), 42 
U.S.C. 4321 et seq., an evaluation of 
the potential environmental impacts 
of the proposed and final regulation 
has been prepared by DOE. Based on 
the Environmental Assessment (DOE/ 
EA-0042) of the comprehensive EES 
program, DOE has determined that 
this regulation will not constitute a 
major Federal action having a signifi- 
cant effect on the quality of the 
human environment. Accordingly, an 
environmental impact statement will 
not be prepared. However, DOE has 
an obligation to review programs pro- 
posed for funding under this regula- 
tion and determine whether a site-spe- 
cific environmental review is required. 


(The National Energy Extension Service 
Act, enacted as title V of the Energy Re- 
search and Development Administration 
Authorization Act of 1977, title V of Pub. L. 
95-39 Stat. 191 et seq., 42 U.S.C. 7001 et seq.; 
Department of ENergy Organization Act, 
Pub. L. 95-91 Stat. 965 et seq., 42 U.S.C. 
7101 et seq.; Federal Grant and Cooperative 
Agreement Act of 1977, Pub. L. 95-224, 92 
Stat. 3 et seq., 41 U.S.C. 501 et seq.; E.O. 
12009, 42 FR 46267; E.O. 12044, 43 FR 
12660.) 


In consideration of the foregoing, 
subchapter D, chapter II of Title 10, 
Code of Federal Regulations is amend- 
ed by establishing part 465 as set forth 
below, effective November 1, 1978. 


Issued in Washington D.C., Septem- 
ber 28, 1978. 
WILLIAM P. Davis, 
Deputy Director of Administration. 


Suchapter D, chapter II of Title 10, 
Code of Federal Regulations is amend- 
ed by establishing part 465 as follows: 


Sec. 

465.1 Purpose and scope. 

465.2 Definitions. 

465.3 Comprehensive 
Service program. 

465.4 Comprehensive program and plan for 
Federal energy education, extension and 
information activities. [Reserved] 

465.5 National Advisory Board. 

465.6 Financial assistance. 

465.7 Annual State applications. 

465.8 Submission and contents of State 
plans. 

465.9 Approval of annual State applica- 
tions and State plans. 

465.10 Development and implementation 
of a State plan by the Director. 

465.11 Administrative review. 

465.12 Prohibited expenditures. 

465.13 Recordkeeping. 

465.14 Reports. 

465.15 Administration of financial assist- 
ance. 


Energy Extension 
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AvutTuHority: National Energy Extension 
Service Act, enacted as title V of the Energy 
Research and Development Administration 
Authorization Act of 1977, title V of Pub. L. 
95-39, 91 Stat. 191 et seq., 42 U.S.C. 7001 et 
seq.; Department of Energy Organization 
Act, Pub. L. 95-91, 91 Stat. 965 et seq., 42 
U.S.C. 7101 et seq.; Federal Grant and Coop- 
erative Agreement Act of 1977, Pub. L. 95- 
224, 92 Stat. 3 et seq., 41 U.S.C. 501 et seq.; 
E.O. 12009, 42 FR 46267; E.O. 12044 43 FR 
12660. 


§ 465.1 Purpose and scope. 


This part contains the regulation 
adopted by DOE to establish a com- 
prehensive Energy Extension Service 
program which shall— 

(a) Establish a positive energy out- 
reach program directed toward small 
businesses and individual energy users 
and the organizations that influence 
their energy consumption; 

(b) Stimulate, provide for and sup- 
plement programs for the conduct of 
evaluation, planning and other techni- 
cal assistance of energy conservation 
efforts, including energy outreach ac- 
tivities of States; and 

(c) Provide financial and technical 
assistance to the States for State plans 
which contribute to the implementa- 
tion of the comprehensive Energy Ex- 
tension Service program. 


§ 465.2 Definitions. 


As used in this part— 

“Act”. means the National Energy 
Extension Service Act, title V of Pub. 
L. 95-39, 42 U.S.C. 7001 et seq. 

“Barriers to energy conservation” 
means problems or obstacles identified 
by small energy users which prevent 
or hinder them from adopting conser- 
vation techniques and technologies. 

“Building” means any structure 
which includes provisions for a heat- 
ing, cooling or hot water system, or 
which is used as a residential dwelling 
unit. 

“Community action agency’*means a 
private corporation or public agency 
established pursuant to the Economic 
Opportunity Act of 1964, Pub. L. 88- 
452, 42 U.S.C. 2701 et seq., which is au- 
thorized to administer funds received 
from Federal, State, local or private 
funding entities to assess, design, oper- 
ate, finance and oversee antipoverty 
programs. 

“Conservation techniques and tech- 
nologies” means actions likely to 
result in energy conservation. 

“Director” means the Director of 
the EES office of DOE. 

“DOE” means the Department of 
Energy. ; 

“Energy audit’ means a procedure 
to measure the consumption or cost of 
energy in order to identify conserva- 
tion techniques and technologies in a 
building or industrial process. 

“EES” means Energy Extension 
Service. 
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“EES office’ means the national 
office of DOE established to develop 
and carry out the comprehensive EES 
program in accordance with the provi- 
sions of this part. 

“Energy conservation” means energy 
conservation, efficient energy use or 
the utilization of renewable energy re- 
sources. 

“Governor” means the chief execu- 
tive officer of a State and the Mayor 
of the District of. Columbia, or a 
person duly designated in writing by 
the Governor to act upon his or her 
behalf. 

“Grantee” means a State or entity 
of the State named in the notice of 
grant award as the recipient of finan- 
cial assistance provided under this 
part. 

“Regional Representative’ means 
the Regional Representative of the 
Secretary. 

“SECP” means the State energy con- 
servation plans developed and imple- 
mented pursuant to 10 CFR 420. 

“Secretary” means the Secretary of 
the Department of Energy. 

“Service” means technical assist- 
ance, instruction, information dissemi- 
nation, energy audit or a practical 
demonstration concerning one or more 
conservation techniques and technol- 
ogies. 

“Small business” means an indepen- 
dently owned concern which together 
with its affiliates is not dominant in 
its field and either does not have aver- 
age annual receipts for the last 3 years 
of more than $12 million or does not 
have more than 400 employees. 

“Small energy users” means residen- 
tial consumers, individuals and groups 
of individuals, small businesses includ- 
ing agricultural and commercial estab- 
lishments, and units of State and local 
governments. 

“Special State project” means a 
unique or innovative activity which is 
likely to bring about energy conserva- 
tion in furtherance of the objectives of 
the Act, and which is not part of a 
State plan. 

“State” means any State of the 
United States, the District of Colum- 
bia, the Commonwealth of Puerto 
Rico, Guam, the Virgin Islands, 
American Samoa, the Commonwealth 
of the Northern Mariana Islands, and 
the Trust Territory of the Pacific Is- 
lands. : 

“State program” means a set of re- 
lated services provided to a target au- 
dience which is used to implement a 
portion of a State plan. 

“Target audience” means the per- 
sons intended to receive services pro- 
vided under a State program. 

“Technical assistance” means assist- 
ance, other than direct financial as- 
sistance, including instruction, expert 
advice, information dissemination and 
practical demonstrations. 


“Technical support” means activities 
provided by a State, such as special- 
ized analyses, preparation of materi- 
als, training or other activities, which 
are necessary to implement a State 
plan effectively. 


§ 465.3 Comprehensive Energy Extension 
Service program. 


(a) DOE has established the EES 
office, administered by a Director, to 
develop and carry out the comprehen- 
sive EES program established by this 
part. 

(b) The comprehensive EES program 
shall identify, develop and demon- 
strate in a practical manner, opportu- 
nities for energy conservation. This 
program shall be developed and imple- 
mented with particular regard for in- 
creasing the capability of small energy 
users to make informed energy deci- 
sions. 

(c) The Director shall implement the 
comprehensive EES program by— 

(1) Carrying out activities, through 
technical assistance where appropri- 
ate, for the identification, develop- 
ment and practical demonstration of 
opportunities for energy conservation; 

(2) Collecting information and un- 
dertaking actions to eliminate barriers 
to energy conservation identified by 
small energy users; 

(3) Carrying out activities that shall 
encourage the sharing of information, 
experience and materials among the 
States regarding the comprehensive 
EES program; 

(4) Providing financial assistance 
through the Regional Representative 
for the implementation of a State 
plan; and 

(5) Providing technical assistance for 
the development, implementation or 
modification of a State plan. 

(d) The Director shall take such 
steps as he or she may determine to be 
necessary to minimize conflict be- 
tween existing services in the private 
sector that are similar to the services 
provided under the comprehensive 
EES program. For this purpose, the 
Director shall at least once a year— 

(1) Consult with the National Advi- 
sory Board, referred to in § 465.5; and 

(2) After publishing a notice of in- 
quiry and public meeting in the FEDER- 
AL REGISTER, obtain written and oral 
comments from the public. 


§ 465.4 Comprehensive Program and Plan 
for Federal Energy Education, Exten- 
sion and Information Activities. [Re- 
served. ] 


§ 465.5 National Advisory Board. 


(a) The Secretary shall appoint a 
National Advisory Board which shall 
consist of not less than 15 nor more 
than 20 members. The members shall 
include persons representative of the 
interests of State, county, and local 
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governments, State universities, com- 
munity colleges, community action 
agencies, energy users, small business- 
es and agriculture. : 

(b) The Secretary shall designate 
one member of the Board to serve as 
Chairman and shall provide the Board 
with the services and facilities, as may 
be necessary to carry out its functions. 

(c) The Board shall carry on a con- 
tinuing review of the operation of the 
comprehensive EES program estab- 
lished by § 465.3 and the State plans 
approved by the Regional Representa- 
tive according to § 465.9, for the pur- 
pose of evaluating their effectiveness 
in achieving the objectives of the Act 
and determining how their operation 
might be improved in order to further 
these objectives. 

(d) The Board shall report annually 
to the Congress, the Secretary, and 
the Director on the status of the com- 
prehensive EES program, including 
any. recommendations the Board may 
have for administrative or legislative 
changes needed to improve operation 
of the comprehensive EES program. 

(e) The Secretary shall reimburse 
Board members for the full amount of 
any expenses necessarily incurred by 
them in the performance of their 
duties as such. 


§ 465.6 Financial assistance. 


(a) The Regional Representative 
shall provide financial assistance, on a 
calendar year basis, from funds availa- 
ble for any fiscal year to each Siate 
having an approved annual applica- 
tion according to § 465.9. 

(b) Financial assistance shall be allo- 
cated among the States from funds 
available for any fiscal year based on 
the following formula— 

(1) One-half shall be divided equally 
among all States; and 

(2) One-half shall be divided on the 
basis of the State’s population as re- 
ported by the Department of Com- 
merce, Bureau of Census, in the most 
recent decennial census. 

(c) If a State’s allocation of financial 
assistance is not obligated by the Re- 
gional Representative during the fiscal 
year, the allocation shall be reallocat- 
ed among the States for the next cal- 
endar year according to paragraph (b) 
of this section. 

(d) Notwithstanding the provisions 
of paragraph (b) of this section, the 
Director may reserve from the funds 
appropriated for any fiscal year an 
amount to provide financial assistance 
to States for special State projects. 
This amount shall be determined by 
the Director, but in no event shall 
exceed 10 percent of-the appropriated 
funds. 


§ 465.7 Annual State applications. 


(a) The Regional Representative 
shall send a copy of the regulation to 
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the Governor of each State and invite 
him or her to submit the first annual 
State application. 

(b) To be eligible for financial assist- 
ance under this part, a State shall 
submit an original and two copies to 
the Regional Representative of an 
annual State application executed by 
the Governor. The first annual State 
application shall be submitted not 
later than 180 days from the date of 
issuance of this regulation. Subse- 
quent annual State applications shall 
be submitted on or before September 
30 of the following years. 

(c) An annual State application shall 
contain— ; 

(1) The name and address of the 
grantees; 

(2) The State plan or modifications 
of it, as required by § 465.8 (a) and (b) 
respectively; 

(3) A budget and listing of miles- 
tones for the activities to be carried 
out in each of the State programs con- 
tained in the State plan by calendar 
quarters for the year in which finan- 
cial assistance wiil be provided; 

A description of policies and proce- 
dures employed by the State which 
assure that financial assistance pro- 
vided under this part does not sup- 
plant the expenditure of State or local 
funds for the same purposes, but 
rather supplements Federal, State, or 
local funds, and increases the expendi- 
ture of the State or local funds to the 
maximum extent practicable; 

(5) A written summary and chro- 
nology of the procedures which were 
used to provide organizations and indi- 
viduals with opportunity to comment 
on the State plan prior to or during its 
development. The opportunity to com- 
ment shall be provided to representa- 
tives of energy users and producers, 
State, county, and local officials, State 
universities, and community colleges, 
cooperatives extension services, com- 
munity action agencies and other 
public, private, or nonprofit organiza- 
tions which are involved in active 
energy outreach activities. The writ- 
ten summary shall include— 

(i) The name of the organizations af- 
forded an opportunity to comment; 
and 

(ii) How the comments received af- 
fected the contents of the State plan. 

(6) A description of anticipated envi- 
ronmental impacts of any _ services 
which include the modification of 
buildings or structures to provide a 
practical demonstration of conserva- 
tion techniques and technologies. 

(d) The Governor may request an 
extention of the annual submission 
date by submitting a written request 
to the Regional Representative not 
less than 15 days prior to the date re- 
ferred to in paragraph (b) of this sec- 
tion. The extension shail only be 
granted if, in the Regional Represen- 
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tative’s judgment, acceptable and sub- 
stantial justification is shown and the 
extension would further the objectives 
of the Act. 


§ 465.8 Submission and contents of State 
plans. 


(a) A State shall submit a State plan 
with— 

(1) The first annual State applica- 
tion; and 

(2) The annual State application 
submitted every 3 years thereafter. 

(b) A State shall submit, with the 
annual State application, modifica- 
tions to the State plan, if appropriate, 
for the years not referred to in para- 
graph (a) of this section. 

(c) A State plan shall be developed 
for a 3-year period and contain— 

(1) A description of the objectives to 
be achieved for the three year period 
by implementation of the State plan, 
which shall include— . 

(i) Why the objectives were selected, 
with particular reference to potential 
energy savings, increased use of renew- 
able resources and the types and num- 
bers of people affected; 

(ii) How the State programs included 
in the State plan, and the emphasis 
and funding given to each, together 
represent a strategy to achieve these 
objectives; 

(iii) How implementation of the 

tate plan shall supplement and be co- 
ordinated with other energy conserva- 
tion programs being carried out in the 

tate with Federal funds or under 
other Federal laws, with particular 
reference to university programs pro- 
viding extension services and the 
State’s SECP; and 

(iv) How existing organizations, in- 
cluding State, local, university, or 
other organizations, will be used to the 
optimum extent to assist in the imple- 
mentation of the State plan; 

(v) How the State plan provides for 
information dissemination to small 
businesses and addresses organizations 
which influence the energy consump- 
tion of small energy users; 

(vi) How the State plan makes 
energy audits available to small 
energy users, within personnel and 
funding limitations; 

(2) A description for each State pro- 
gram in the State plan, which shall in- 
clude— 

(i) The target audience, why it was 
selected and the estimated number of 
persons which the State program ex- 
pects to reach; 

(ii) The services to be provided, in- 
cluding— 

(A) How the services will meet the 
needs of the target audience; 

(B) The conservation techniques and 
technologies to be used in each service; 

(C) The type and estimated number 
of any energy audits if any are inciud- 
ed; and 
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(D) The geographic areas in which 
the services shall be delivered and why 
these areas were selected; 

Gii), Any technical support which is 
necessary to provide the services, in- 
cluding the organization that will pro- 
vide the technical support and why 
the organization was selected; and 

(iv) The organization which shall im- 
plement the State program and any 
other organizations which shall pro- 
vide a service to the target audience, 
why the selection was made and the 
approximate number of any new per- 
sonnel to be employed to implement 
the State program; 

(3) A description of the organization 
which shall administer the overall de- 
velopment and implementation of the 
State plan, which shall include— 

(i) Why the administering organiza- 
tion was selected; 

(ii) The provisions made for coordi- 
nation between the administering or- 
ganization and any other organiza- 
tions assisting in the implementation 
of the State plan; and 

diii) The relationship between the 
administering organization and the 
grantee if the two are not the same; 

(4) A description of the methods and 
procedures which shall be used to— 

(i) Identify barriers to energy con- 
servation from responses which shall 
be obtained from target audiences; 

(ii) Communicate information con- 
cerning the barriers to energy conser- 
vation to organizations within the 
State that have the capability or au- 
thority to remove or influence the bar- 
riers; and 

(ili) Periodically report the results of 
such communication to the target au- 
diences identified in subparagraph 
(c)(4)(i) of this section; 

(5) A description of the administra- 
tive procedures to be used in the im- 
plementation of the State plan which 
shall include— 

(i) The procedures to be used to re- 
spond to suggestions and inquiries 
from the public regarding energy con- 
servation; 

(ii) The procedures to be used to 
publicize and disseminate up-to-date 
and easily understood information on 
the services available to small energy 
users under the State plan and under 
other Feaeral programs and activities 
of the State regarding conservation 
techniques and technologies; and 

(iii) The system to be used to review, 
for technical accuracy, any publication 
or other material which the State 
shall prepare or use in a State pro- 
gram; 

(6) A description of the purpose, 
methods and procedures of the inde- 
pendent evaluation activities, if any, 
that the State shall undertake regarda- 
ing the State programs or services; 

(7) A description of any additional 
technical support not described in sub- 
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paragraph (c)(2)iii) of this section 
which is required to facilitate imple- 
mentation of the State plan. If exist- 
ing organizations are not available to 
provide this additional technical sup- 
port or the technical support identi- 
fied in subparagraph (c)(2)iii), the 
State may propose to establish a tech- 
nical support institute, at one or more 
colleges or universities designated by 
the Governor. The. purpose of the 
technical support institute shall be to 
assist in the implementation of the 
State plan by providing analyses and 
technical support which is required 
for effective implementation of the 
State plan. If such an institute is pro- 
posed, the State shall provide a de- 
tailed justification which shall de- 
scribe— 

(i) Why the institute is needed; 

(ii) How the institute specifically re- 
lates to the implementation of the 
State plan; and 

(iii) The purpose, location, size, and 
specific activities of the institute; and 

(8)(i) A description of the procedures 
that the grantee will use to achieve 
timely implementation of the State 
plan; and 

(ii) An assurance that the grantee 
will maintain or require other partici- 
pating entities within the State to 
maintain, and make available upon re- 
quest to the Regional Representative, 
such records as the Secretary may re- 
quire, with respect to the use and ex- 
penditures of financial assistance pro- 
vided to the grantee, or to entities 
within the State, under this part. 


§ 465.9 Approval of annual State applica- 
tions and State plans. 


(a) The Regional Representative 
shall review each timely State annual 
application and provide financial as- 
sistance if he or she determines that— 

(1) The State plan meets the objec- 
tives of the Act; 

(2) The annual State application and 
the State plan meet the requirements 
of § 465.7 and § 465.8, respectively; and 

(3) Implementation of the State pian 
by the State conforms to the require- 
ments of this part. 

(b) If the annual State application is 
not approved according to paragraph 
(a) of this section, the Regional Repre- 
sentative shall return it to the State 
together with a written statement de- 
scribing why the annual State applica- 


tion fails to meet the requirements of 


this part. The State shali have a rea- 
sonable time period, as determined by 
the Regional MRepresentative, to 
amend its annual State application 
and submit it for reconsideration ac- 
cording to paragraph (a) of this sec- 
tion. 


§ 465.10 Development and implementation 
of a State plan by the Director. 


(a) The Director shall develop a 
State plan which meets the require- 
ments of § 465.8, if— 

(1) A State does not submit an 
annual State application in accordance 
with § 465.7; or 

(2) The Regional Representative fi- 
nally disapproves an annual State ap- 
plication according to § 465.11. 

(b) Prior to developing a State plan 
under this section, the Director shall 
provide written notice and an opportu- 
nity for comment to the Governor. 

(c) A State plan developed by the Di- 
rector shall be transmitted to the Gov- 
ernor of the State and shall not be im- 
plemented for 90 days after the date 
ef transmittal. Notwithstanding any 
provisions of this section to the con- 
trary, no State plan developed by the 
Director according to paragraph (a) of 
this section shall be implemented if 
the Governor, within the 90-day 
period, notifies the Secretary in writ- 
ing of his or her objection to the im- 
plementation of the State plan. 

(d) In implementing a State plan de- 
veloped according to this section to 
which the Governor has not objected 
during the 90-day period referred to in 
paragraph (c) of this section, the Di- 
rector shall make maximum use of re- 
gional, State, or local organizations 
which deliver services which are ap- 
propriate for purposes of this part. 
The Director shall coordinate his or 
her activities in implementing the 
State plan with all other regional, 
State, or local organizations which de- 
liver services which are related to, but 
not directly involved in, the implemen- 
tation of the State plan. 

(e) A State plan developed by the Di- 
rector for a State whose financial as- 
sistance has been terminated accord- 
ing to § 465.11, shali provide for the 
continuation of ali activities under the 
State plan which meet the require- 
ments of this part. 


§ 465.11 . Administrative review. 


(a) If the Regional Representative 
intends to deny an annual State appli- 
cation resubmitted by the Governor 
according to §465.9(b) or refuses to 
accept an annual State application re- 
submitted by the Governor after the 
time period referred to in § 465.9(b) 
has expired, the Regional Representa- 
tive shall give notice to the Governor. 

(b) If the Regional Representative 
determines that implementation of a 
State plan approved according to 
§ 465.9 fails to meet the requirements 
of this part, the Secretary shall give 
notice to the Governor of his or her 
intent to terminate or suspend finan- 
cial assistance to the grantee. 

(c) The notice required by para- 
graphs (a) or (b) of this section shall 
be issued in writing by registered mail 
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with return receipt requested and in- 
clude— 

(1) A statement of the reasons for 
the intended denial, termination or 
suspension of financial assistance in- 
cluding an explanation of whether any 
amendments or other actions would 
result in compliance with this part; 

(2) The date, place and time of a 
public hearing-to be held by a review 
panel concerning the intended denial, 
termination or suspension of financial 
assistance. The hearing shall be held 
within 15 working days after the date 
of receipt by the Governor of the 
notice; and 

(3) The manner in which views may 
be presented. 

(d) The Governor may submit writ- 
ten views with supporting data to the 
Regional Representative on or prior to 
the date of the public hearing and 
shall be offered an opportunity to 
make an oral presentation at the 
public hearing. 

(e) No person who is a member of 
the EES office shall be a member of 
the review panel. The review panel 
shall be appointed by the Regional 
Representative and shall consist of— 

(1) One person generally representa- 
tive of State interests other than a 
person who represents the interests of 
the State whose application is being 
considered; 

(2) One person representative of 
DOE; and 

(3) One person representative of the 
EES target audiences in the State af- 
fected. 

(f) The review panel shall consider 
all relevant views and data submitted 
on or prior to the date of the public 
hearing. The review panel shall submit 
a written report containing its findings 
and recommendations to the Regional 
Representative within 10 working days 
after the date of the public hearing. 

(g) The Regional Representative 
shall submit the report, together with 
his or her recommendations, to the Di- 
rector and to the Secretary within 5 
working days after receipt of the 
report. 

(h) The Secretary shall issue a final 
determination, accompanied by a 
statement of the reasons for the ac- 
tions taken, within 10 working days 
after receipt ef the submission from 
the Regional Representative. 

(i) Upon issuance of the notice re- 
ferred to in paragraphs (a) or (b) of 
this section, the Secretary may sus- 
pend financial assistance to the grant- 
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ee pending a final determination. If 
the Secretary makes a final determi- 
nation adverse to the grantee, the Re- 
gional Representative may terminate 
continued financial assistance to the 
grantee. 

(j) If financial assistance to a grant- 
ee has been terminated, the Regional 
Representative may continue to pro- 
vide financial assistance to persons 
other than the grantee to implement 
any acceptable provision of the State 
plan for the remainder of the calendar 
year. 


§ 465.12 Prohibited expenditures. 


(a) No financial assistance provided 
to a State under this part shall be 
used to— 

(1) Construct or repair a building or 
structure; 

(2) Purchase land, a building or 
structure or any interest therein; or 

(3) Conduct, or purchase equipment 
to conduct, research and development 
or demonstration of conservation tech- 
niques and technologies not commer- 
cially available. 

(b) No more than 20 percent of the 
financial assistance awarded to a State 
under this part shall be used to pur- 
chase equipment, office supplies or li- 
brary materials. 

(c) No more than 10 percent of the 
financial assistance provided to a 
State under this part shall be used to 
conduct the independent evaluation 
activities authorized in § 465.8(c)(6). 


§ 465.13 Recordkeeping. 


Each State or other entity within a 
State receiving financial assistance 
under this part shall make and retain 
records required by the Secretary, in- 
cluding records which fully disclose 
the amount and disposition of finan- 
cial assistance received; the cost of ad- 
ministration; the total cost of all activ- 
ities for which assistance is given or 
used; the source and amount of any 
funds not supplied by the Secretary; 
and any data and information which 
the Secretary determies are necessary 
to protect the interests of the United 
States and to facilitate an effective fi 
nancial audit and performance evalua. 
tion. The Secretary, or any of his or 
her duly authorized representatives, 
shall have access, until three years 
after the completion of the activities 
involved, to any books, documents, rec- 
ords or receipts which the Secretary 
determines are related or pertinent, 
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either directly or indirectly, to any fi- 
nancial assistance provided under this 
part. 


§ 465.14 Reports. 


Each State receiving financial assist- 
ance under this part shall submit to 
the Regional Representative a quar- 
terly program performance report and 
a quarterly financial statement. The 
program performance report shall con- 
tain such information as the Director 
may prescribe in order to monitor ef- 
fectively the implementation of the 
State plan. The reports shall be sub- 
mitted to the Regional Representative 
within 30 days following the end of 
each calendar quarter. 


§ 465.15 Administration of financial as- 
sistance. 


Grants provided under -this part 
shall comply with the requirements 
of— 

(a) Office of Management and 
Budget Circular A-102, entitled ‘‘Uni- 
form Administrative Requirements for 
Grants-in-Aid to State and Local Gov- 
ernments;” 

(b) Office of Management and 
Budget Circular A-95, entiled “Evalua- 
tion, Review and Coordination of Fed- 
eral and Federaliy Assisted Programs 
and Projects;” 

(c) Federal Management Circular 
7342 (34 CFR 255), entitled “Audit on 
Federal Operations and Programs by 
Executive Branch Agencies;’’ 

(d) Federal Management Circular 
74-4 :(34 CFR 255), entitled “Cost Prin- 
ciples Applicable to Grants and Con- 
tracts with State and Local Govern- 
ments;”’ 

(e) Office of Management and 
Budget Circular A-97, entitled “‘Rules 
and Regulations Permitting Federal 
Agencies to Provide Specialized or 
Technical Services to State and Local 
Units of Government under Title IIII 
of the Intergovernmental Coordina- 
tion Act of 1968;’’ 

(f) Treasury Circular 1082 Revised, 
entitled “Notification to States of 
Grant-in-Aid Information;”’ 

(g) Treasury Circular 1075, entitled 
“Treasury Fiscal Requriements 
Manual”; and 

(h) Other procedures which DOE or 
the Director may from time to time 
prescribe for the administration of fi- 
nancial assistance provided under this 
part. 


{FR Doc 7178-27922 Filed 9-29-78; 9:09 am] 
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